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VIA HAND DELIVERY -

Hon. Pat Miller, Chairman «
Tennessee Regulatory Authority

460 James Robertson Parkway

Nashville, TN 37238

Re: Petition to Establish Generic Docket to Consider Amendments to

Interconnection Agreements Resulting from Changes of Law
Docket No. 04-00381

Dear Chairman Miller:

Consistent with the TRRO'’s explicit ban on new UNE-Ps, a number oi

state

regulatory commissions have recently rejected CLECs' attempts to seek appr(?val to
continue to order UNE-Ps. The briefs BellSouth filed yesterday reference such orders

from several state commissions, including orders from Indiana, Texas and

Ohio,

supporting the arguments made by BellSouth. BellSouth has just learned of additional

orders, which are summarized in thls letter.

The State Corporation Commission of Kansas ruled as follows on March 10: -

The Commission agrees with SWBT's boéltion regarding‘ the self-
effectuating nature of the TRRO as to serving new customers.

Last, any harm claimed by the CLECs to be irreparable today is no
different from the harm that they must inevitably face in the
relatively short term as a result of implementing the FCC's new
rules. On the other hand, the sooner the FCC’s new rules can be
implemented the sooner rules held to be illegal can be abrogated.’

' Order Granting in Part and Denying in Part Formal Complaint, 1ssued March 10, 2005, Kansas

State Corporation Commission Docket No 04-SWBT-763-GIT (copy attached)
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On March 8, 2005 the Rhode Island Public Utilites Commission unanimously
adopted, on an interim basis, Verizon’s tariff revision that implements the TRRO's no
new UNE-Ps directive, and rejected the CLECs’ requests that that Commission ignore -
the FCC’s clear mandate.? . - 2

The state commissions of Maryland and Massachusetts have refused CLECs’ -
attempts to convert implementation of the TRRO into an emergency requiring-’
commission intervention. While the Maryland PSC would allow petitioner CLECs to, in
the normal course of things, file “individualized petitions based upon their particular
Interconnection agreements and specific provisions of the TRRO,” it reminded the
parties that “the rights of all parties shall be determined by the parties’ interconnection
agreements and the FCC'’s applicable rules‘."3 That is, whatever the CLECs’ particular
grievance, the FCC's ban on new UNE-P orders by CLECs would take effect Mach 11,
2005. Similarly, in Massachusetts, the state commission declined to take emergency
action to block implementation of the UNE-P ban on March 11, 2005, but'would only
consider the Issues as part of ongoing arbitration proceedings.*

A copy of this letter is being provided to counsel of record.

GMH:ch

z Open Hearing, Veerizon RI Tarniff filng to implement the FCC's new unbundled (UNE) rules
regarding as set forth in the TRO Remand Order issued February 4, 2005, Docket 3662 (March 8, 2005)
(http //iwww ripuc org/eventsactions/docket/3662page htmt) - ' '

See In re Emergency Petition from MCI for a Commission Order Directing Verizon to continue to
Accept New Unbundled Network Element Platform Orders, ML No. 96341, Letter (Md PSC March 10,
2005) (copy attached) The PSC granted MCI's request to withdraw, and held CLECs' petitions to
intervene mooted It allowed the parties to pursue their dispute in Case No 9026 under a typical hearing
schedule : .
* See Petition of Verizon New England for Arbitrating of Interconnection Agreements with
Competitive Local Exchange Carriers and Commercial Mobile Radio Service Providers pursuant to
Section 252 and the TRO, Case No 04-33, Briefing Questions to Additional Parties, (Ma DTE March 10,
2005) ‘ '
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" THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

Before Comunissioners:  Brian J. Moline, Chair

: Robert E. Krehbie!
Michael C. Moffet

In the Marier of a General Invesugation to Daocket No. 04-SWBT-763.GIT

Establish a Successor Standard Agreement

to the Kansas 271 Interconnection

Agreement, Also Know as the K2A.

S Nt e e

ORDER GRANTING IN PART AND DENYING IN PART FORMAL
COMPLAINT AND MOTION FOR AN EXPEDITED ORDER

The above capuoned matter comes bafore the State Corporation Commis«ion of
the State of Kansas (Commission) for consideration and decision. Ha ving examined its
files and records, and being duly advised 1n the prermses, the Commissioln makes the
following findings:

Background

1. On March 5. 2004, the Commission openzd this docket 10 provide a proceeding
10 establish a successor agreement 1o the Kansas 271 Agreemeni (K2A; On November
18, 2004, the Commission issued an Order Denving Motion 10 Abate Artwrrzuons,
Direcung Arbitrations to Continue on Certain Issues. and Adopting Certain Terms on an
Interim Basis In this order, the Commussion bifurcated the pending a;bm-auc;ns. ordering
the 1ssues regarding UNEs, reciprocal compensation. and performance meaSLlremcm; to
be decided in Phase 1L, and the remaining 1ssues to be decided in Phasa | November 18,

2005 Order, 9-10. On January 4. 2005, the Commission granted SWBT's P2ution for
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Reconsideration and/or Clarification, and set forth deadlines for the Phase | arbitrator's
award of February 16, 2005, and a final Commission order by May 16, 2005 With
respect to Phase [1. the Commussion ser the deadhine for the arbitrator's uward for April
29, 2005. The final Connmission order on tha Phase 1| arberation i scheduled 1o be
issued on June 30, 2003.

2. On March 3, 2005, Birch Telecom of Kansas Ine . Cox Kansas Telcom.
L.L.C., ionex communications, Ine., NuVox Commumcations of Kansas, Inc  and
Xspedius Commumcations, L.L.C. tcollectively. CLEC Coalition; filed their Formal
Complainr and Motion for an Expeditcdv Order (Complaint: The CLEC Coalition in therr
Complaint sought an order presenting Southwestern Bell Telephone. L P (SWBT from
amending or breaching irs existing interconnecnon agreerents with the CLEC Coahuon
members. Complaint, 1. Tha CLEC Coalition alleged that SWBT intends to amand or
breach these interconnection agreements an March 11, 2003 Complaint, I On dlarch 3.
2005. Navigator Telecommunications. LLC tNavigator} filed 1ts Applicanion o Join in
Complaint Filed by CLEC Coalition. On March 7. 2005. AT&T Communications of the
Southwest, Inc. and TCG Kansas Cuy. Inc. (AT&T) fil=d its Response 10 the CLEC
Coalinon’s Complant. On March 8. 2005. Praine Stream Communications was added o
the CLEC Coalition.

3. On March 4, 2003, the Commission 1ssued its Order Establishing Proccdur‘al
Schedule, requiring a response from SWBT by March 3, 2005, at 12.00 p m and setzng
the matter for oral argument on March 10. 2005 On March 7, the Staff of the

Commission (Staff) filed its Respanse to Formal Complaint and Mouon for Expedited
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Order. SWRT filed its Answer and Response to Mouon for Expedited Review on Maich
8.2005. On March 8, 2003, the Ciuzens’ Culity Rawpayzr Bourd iCURB filed e
Response to the CLEC Coalitson’s Forrmal Complamt and Mouon for Expediled Ordar

4. The Commission heard oral arguments on the Complaint on March 10, 20053

FCC Background

5. The Federal Communications Commission ssued its Order an Remarnd in CC
Docket No. 01-338 (TRRO follou ing remend in Umied Steves Telecoam Ase'n s FOC
359 F.3d 554 (D.C. Cir. 2004). In the TRRO. the FCC claniied its unbundiing
framework under which impairment is 1o be e\ alused, TRRO. 45 Ao, it promuleated
n2w impawment standards for dedicazed interoffice transpoit, high-capacity loops. and
mass market iocal circuit switching TRRO. Y S. Within the context o1 the new siandaids
for smpairment, the FCC spacified various erms of transinion for the CLEC's embhedded
customer base TRRO, 9§ s.

Jurssdicnon

6. The Comrmussion has jurisdiction over this matter pursuanl o 47 U S C 3§

252(b).
Self-Erfectuating Nature of FCC Order

7. The CLEC Coaiition argues that changes in the legal landscape effzcied oy the
FCC's TRRO should be incorporated into the existing intercoancetion agreements
through negotiaton prior to affecting the Jegal relatonship betwesn the CLECs and
SWBT. Complaint, 2. This can be done. it maintains, through the section 252 pmces.s

which refers to the present arbitrations discussed aboye, Complaint, 2-3. Thereforz. the
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CLEC Coalition seeks an order trom the Commission declaring thar the CLECs can
continue w0 have access to SWBT's network pursuant to existing arrangements until the
changes in the TRRO can be negonated end implemanted 1nio new inlareonncchion
agreemants.

8. SWET disagrees with the CLEC Cozlition's position, maintaiming that the
TRRO is self-effectuating and immediately bars CLECs from adding new customars
based upon a UNE-P basis. Response, 9-10 SWBT explams that it makes no sense 1o
hold otherwise. As the FCC has clearly espouscd a desire to mave awa v Irorn UNE-P. 4
makes no sense 1o continue to permit CLECs t¢ make these arrangements even on a
temporary basis. Response, 10

9. The Commission agrees with SWBT's position regarding the self-effectuating
nature of the TRRO as ’to serving new cusiomers. First. tha CLECs are incorrect (6
maintain that there 15 an exisung interconnaclion agrezment. Rather, the C:(;mm:AQIQan
extended the terms relatng 1o UNEs. mtercarrier cotpensauon, and performance
measurements on an interim basis. November 18, 2004 Order. 1031 There is na basik
for this Commission to order the parties to maintain 2 status quo while negoniating a ne
iterconnection agreerment within the Jegal context set forth by the FCC in 115 TRRO
Rather, as to new customers, the FCC has issued its ru.es regarding rmpairmani znd
SWBT and the CLECs must abide by those rules for the simple reason that no contrary
agreement exists. While some terms of the inierconnecion agraemeni wvare extended by
the Comrmussion. that extension is no toriger valid in hght of the FCC< order  Seennd. the

Commission agrees with SWBT that the FCC 15 clear i that as of Maich 11, 2003, the
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mass market local circuit swarching and cerizin high-capacity leops are na longer
available to CLECs on an unbundled basis for new customers TRRO. § 227 ("Thic
transiton period shall apply only to the ambedded customer base, und does not permut
competitive LECs 10 add new UNE-P arangements using unbundiad zzcess 10 local
circuit switching pursuant 1o section 251(cH3) except 45 otheruisa spenified in this
Order “). It does not make sense to delay implementation ot these provisions hy
permiiting an interconnection scheme contrary 1o the FCC's rulings 1o persist. Laal, any
harrr claimed by the CLECs 10 be trreparable today is no different from the harm that
they must inevitably face in the relatively short term as a result of unplementing the
FCC's new rules. On the other hand, the sooner the FCC's new rules can be implemented.
the sooner rules held to be (llegal can be abrogated
Embedded Customer Buse

10. The CLEC Coabnon argues the "embedded customer base” referred o 1 the
TRRO to which the transition peniod applies, refers to customers. not anisting lines
Complaint, 9. SWBT takes the Opposite position, arguing that the embedded customer
base 1o which the transiuon period applies does not parmit the CLECs 10 add new
elements. SWBT Response. 3.

11.The Commission agrees with the CLEC Coalition rezarding the meaning of
“embedded customer basz.” Firsi, the Commission finds that hased on the languags of
the regulation adopted by the FCC's TRRO that 11 is th= intent of the FCC that the
transition period apply to customers. a0t hnes. In the final regulations. the FCC arderec

that ILECs are not required to provide access 10 local circuit swatching on an unbundled

“



basis. 47 CFR. § 51.319(du2)(hn). Howerer as 1o the "embedded base of and-uee)
customers.” the ILEC must proside such access. 47 C.FR § 51 319(d 20
Consistent with the CLEC Coslinon's position. the Cammissian Iterprets this languuge
as referring 10 customers, not lines

/

12.Second, the Commission is concarned with matters rced by the counsel tor
the CLEC Coalition 1n oral argument suggesting certain technical difficulnzs assaeiated
with mixing services based on a UNE-P basis and services based on 2 1€sale or
commercial agreement basis for the same customer Accordingly. the Commission hinids
that it is the intent of the FCC in 1ts TRRO 10 p2rmit CLECS 10 LONSINCAI] Y (e e s
customner base, which includes adding ser ices. lines, and serwicing customers ai naw
locations.

13. Last, the Commssion finds that SWBT has a clear remedy 1n monetary terms
in the event this Commission's detminen of embedded cuctamer base 1s Wieng  An,
changes in the arrangements of the parties will be subjectto atrue up Therefore. the
CLECs may be forced 10 compensate SWBT tor the use of its facilities not af the

unbundled rate, but at some other rate based upon resale or a commercial agreement On

the other hand, there is no simular remedy of true down for the CLECs [f the CLECS pax

the rate based on a commercial agreemant or resale. this arrangement will be outtde the
Jurisdiction of the Commission and not subject 10 a revision in the future After
balancing th: interests of the parties. the extent of mjury the parties might suffer. and the

interests of the public, the Commuss:on concludes the balance of interests weighs in favor



of the CLEC:s in interpreting the FCC's inten? in using the term “embedded custon«;er
base.”
CLEC Access to Dare Svpporting Wire Centers

14.Staff raises an addidonal point in 11s response not addressed by the € FC
Coalinon. Staff Response, §f 8 Staff1s concerned that the aata supphed by SWBT
necded by the CLECs for making decisions on whather 10 self-certify thar they are
entitled to orders for dedicated transport and high-capacity loaps 1s not accessibie Stalf
Response. § 8. SWBT points out that the dafa supporting 115 vvire canter determinsinns 1o
on file with the FCC and can be viewed. subject to the 1erms of a prolective order. At
oral argument. SWBT assured the Commission that. subject o the FCC protzctive arder
the information is now or will be shortly made aailable in Kansas  If after reviow,
CLECs self-certify in areas SWBT has determaned to be inelizibie, SWEBT musl fotlow
the procedures outlined in § 234 by processing the order and contastng the cerunication
at the Coromission

IT IS, THEREFORE, BY THE COMMISSION ORDERED THAT:

A. The Commission grants in part end danies in part the Complaint The FCC
TRRG is 10 govern the relauonship betwzen S\WBT and the CLECS a5 (0 new customers
As 10 the embedded customer base of the CLEC as thar phrase is defined and interpreted
above, SWBT and the CLECs are ordered to conunus working under the erme of Phase |
of the arbitranion, in addition fo those terms eatended by the Commission’s Novemaner | 4
2004 and January 4, 2005 Orders. The final deadline for an arbitrator's aw ard 1

scheduled for April 29. 2003, at which tme it will rzplace this order und become the



wterim order of the Commussion untl the Commussion finall ¥ approves the contracis
filed pursuant to the Commission's order nr the arburation

B. This Order is 1o be served by facsimile ransm:ssion 1o the attornays for SWBT
and the CLEC Coahnion  Other parties are 1o he served hy mayl,

C. A party may file a petition for reconsideation of this Order within fifieen (15)
days from the date of service of this Order. K S A. 66-1 183b. K.S A. 2004 Supp 77-
529¢ay(1).

D. The Commussion ratains junsdiction over the subject matier and parties for the

purpose of entening such further order or orders. 1 it may deem necessarsy

BY THE COMMISSION IT IS SO ORDERFED.

Moline, Chr.; Krehbiel, Comm  Moifet, Comm.
WAR 10 7005 ORDER MAILED
Dated:

BAR 11 2005
(4 an
pan Py e

Susan K. Duffy
Executive Director
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STATE OF MARYLAND
NI COMMISSIONERS

ROBERT L. EHRLICH, JR.

GOVERNOR KENNETH D. SCHISLER

CHAIRMAN

MICHAEL S. STEELE L
LIEUTENANT GOVERNOR ONETEa J JOSEPH CURRAN, III

HAROLD D. WILLIAMS
ALLEN M. FREIFELD

PUBLIC SERVICE COMMISSION

ML# 96341

March 10, 2005
Carville B. Collins, Esquire Michael A. McRae, Esquire
DLA Piper Rudnick Gary Cary US LLP MCI
6225 Smith Avenue 2200 Loudoun County Parkway
Baltimore, Maryland 21209 Ashburn, Virginia 20147

Dawid A. Hill, Esquire

Vice President & General Counsel
Verizon Maryland Inc

One East Pratt Street, SE/MS06
Baltimore, Maryland 21202

Re:  Emergency Petition of MCI for a Commission Order Directing Verizon to
Continue to accept New Unbundled Network Element Platform Orders

Dear Counsel:

On March 1, 2005, MClmetro Access Transmission Services, LLC (“MCI”) petitioned
the Public Service Commission (“Commuission”) for an order directing Verizon Maryland Inc.
(“Verizon™) to comply with the ‘“change of law” provisions contained in the parties’
interconnection agreement (“ICA”). Furthermore, MCI seeks a directive to Verizon that it
continue to accept and process unbundled network element platform (“UNE-P”’) orders until such
time as it has concluded the change of law process. On March 7, 2005, a Petition to Intervene
and Comments in Support of MCI’s Emergency Petition was filed on behalf of Allegiance

* Telecom of Maryland, A R.C. Networks Inc. d/b/a InfoHighway Communications Corporation,
SNiP LINK LLC, and XO Maryland LLC (hereinafter referred to collectively as “Petition
Supporters”). On March 8, 2005, Verizon filed 1ts Opposition to the Emergency Petition of
MCI. Subsequently, on March 10, 2005, MCI filed a letter withdrawing, without prejudice, its
Emergency Petition stating that 1t had reached a commercial agreement with Verizon that
resolved the issue raised in its Petition.

As a general matter, the Commission 1s pleased to see parties resolve their differences
outside of formal adjudication. The Commussion encourages the parties to continue to work
together 1n the future to similarly address disputes that may arise. MCI’s request to withdraw its
Emergency Petition 1s hereby granted.

WILLIAM DONALD SCHAEFER TOWER e 6 ST PAUL STREET e BALTIMORE, MARYLAND 21202-6806
410-767-8000 . Toll Free 1-800-492-0474 . FAX 410-333-6495
MDRS 1-800-735-2258 (TTY/Voice) . Website www psc state md us/psc/



With respect to the Petition Supporters, the Commission notes that given MCI’s
withdrawal of 1its Petition, the issue of intervention becomes moot. As such, the Commission
hereby denies the request of the Petition Supporters to intervene in the MCI/Verizon
interconnection agreement dispute. To the extent the Petition Supporters believe that their
specific interconnection agreements, or the Triennial Review Remand Order’ 1tself, do not
support any proposed action of Verizon the Petition Supporters may file individualized petitions
based upon their particular interconnection agreements and specific provisions of the Triennial
Review Remand Order for the Commission’s consideration. For this purpose, the Commission
will designate Case No. 9026 as the vehicle for parties to file such petition. Additionally, the
Commission would remind MCI, Verizon and the Petition Supporters that the rights of all parties
shall be determined by the parties’ interconnection agreements and the FCC’s applicable rules,
including those specifying the procedures to be employed when orders for unbundled loops or
transport are disputed. At this point in time, the Commussion 1s not aware of any actual disputes
regarding loop or transport orders. If any such disputes arise, Verizon and the ordering carrier
are directed to abide by the FCC’s direction in the Triennial Review Remand Order to fill the
order and to then bring the dispute to the Commission, which will resolve the matter
expeditiously. We note 1n this regard Paragraph 234 of the Triennial Review Remand Order
which provides that “the incumbent LEC must provision the UNE and subsequently bring any
dispute regarding access to that UNE before a state commussion or other appropriate authority.”

By Direction of the Commission,

O. Ray Bourland
Executive Secretary

cc:  Andrea Pruitt Edmonds, Esquire, Counsel for Petition Supporters
Parties of Record, Case No. 9026

' In the Matter of Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, Order on Remand, WC Docket No 04-313, CC Docket No 01-338, FCC 04-
290 (rel February 4, 2005) (““Trienmal Review Remand Order™)

WILLIAM DONALD SCHAEFER TOWER ¢ 6 ST PAUL STREET e BALTIMORE. MARYLAND 21202-6806

410-767-8000 . Toll Free 1-800-492-0474 . FAX 410-333-6495
MDRS 1-800-735-2258 (TTY/Voice) . Website www psc state md us/psc/



CERTIFICATE OF SERVICE

| hereby certify that on March 11, 2005, a copy of the foregoing document was
served on the following, via the method indicated:
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Henry Walker, Esquire

Boult, Cummings, et al.

1600 Division Street, #700
Nashville, TN 37219-8062
hwalker@boultcummings.com

James Murphy, Esquire

Boult, Cummings, et al.

1600 Division Street, #700
Nashville, TN 37219-8062 .
imurphy@boultcummings.com

Ed Phillips, Esq.
United Telephone - Southeast
14111 Capitol Blvd.

‘Wake Forest, NC 27587

Edward.phillips@mail.sprint.us

H. LaDon Baltimore, Esquire
Farrar & Bates

211 Seventh Ave. N, # 320
Nashville, TN 37219-1823

_don.baltimore@farrar—bates.com

John J. Heitmann

Kelley Drye & Warren

1900 19™ St., NW, #500 .
Washington, DC 20036 ‘
jheitmann@kelleydrye.com -

. Charles B. Welch, Esquire

Farris, Mathews, et al.

618 Church St., #300
Nashville, TN 37219
cwelch@farrismathews.com

Dana Shaffer, Esquire
XO Communications, Inc.
105 Malloy Street, #100
Nashville, TN 37201
dsheffer@xo.com
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